
Issue Paper 3
Program Integrity and Improvement Issues
Issue:  

State authorization of foreign locations of domestic institutions
Statutory cites: 
§§101(a)(2); 102(a)(1); 102(b)(1)(B); 102(c)(1)(B) of the HEA
Regulatory cites: 
34 CFR §§600.4(a)(3); 600.5(a)(4); 600.6(a)(3); 600.9
Summary of Change:  The HEA requires an educational institution to be legally authorized in a State to provide a program of education beyond secondary education in order to participate in the Title IV student financial aid programs, unless the institution meets the definition of a foreign institution.  Domestic institutions of higher education often maintain branch campuses or additional locations outside of the United States.  The HEA and implementing regulations do not specifically address authorization for these locations or campuses.
Updated information since March 26-28 meeting:  

Section 600.9(e)(1) would be amended to limit the applicability of the requirement that an additional location or branch campus be legally authorized to operate by an appropriate government authority in the country to (1) foreign additional locations at which 50 percent or more of the program is offered, or will be offered, and (2) all foreign branch campuses.
Section 600.9(e)(1)(ii) would be amended to require that documentation requested by the Secretary must demonstrate that the government authority for the foreign country in which the additional location or branch is located is aware that the additional location or branch provides postsecondary education. In addition, the amended language would clarify that such documentation does not need to demonstrate that the government entity has actively consented to the location’s or branch’s provision of postsecondary education, only that the government entity does not object to it.
Section 600.9(e)(1)(iii) would be amended to make clear that it does not create a new requirement for accrediting agency approval of additional locations or branch campuses.  Rather, approval would be required in accordance with the existing regulations for the approval of additional locations and branch campuses in the regulations for the Secretary’s recognition of accrediting agencies.
Paragraph 600.9(e)(1)(iv) would be added to make clear that foreign additional locations at which 50 percent or more of the program is offered, or will be offered, or foreign branch campuses would also be required to be in compliance with any additional requirements for legal authorization established by the foreign country.

Paragraph 600.9(2) would be added to require that foreign additional locations at which less than 50 percent of the program is offered, or will be offered, would be required to be in compliance with any requirements for legal authorization established by the foreign country.   

Paragraph (i) of §600.9(e)(3) would be broken into paragraph (e)(3)(i)(A) and paragraph (e)(ii) to clarify that there would be two separate requirements that must be met:  (1) reporting the establishment or operation of a foreign additional location or branch campus to the State in which the main campus of the institution is located, and (2) complying with any limitations on the establishment or operation of a foreign additional location or branch campus set by that State.  In addition, §600.9(e)(3)(i)(A) would be amended to require that the institution report to the State the establishment or operation of each foreign additional location or branch campus at least annually, unless the State requires more frequent reporting.  Section 600.9(e)(3)(i)(B) would be amended to recognize that there are limitations, beyond just denying eligibility, that may be imposed by a State for the establishment of a foreign additional location or branch campus.
Section 600.9(e)(4) would be amended to provide that an institution’s disclosure to students regarding their ability to use the complaint process of the State in which the main campus of the institution is located would be required in accordance with the existing consumer disclosure requirements of subpart D of part 668, rather than through the establishment of a separate disclosure requirement (see Issue Paper 2 for amendatory language for subpart D).  
Section 600.9(e)(5) would be amended to make clear that a foreign additional location or branch campus is not required to be authorized by the State in which the main campus of the institution is located.  However, if the State limits the authorization of the institution to exclude the additional location or branch campus, the additional location or branch campus would not be considered to be authorized under this section.
Change:
§600.9  State authorization.
*   *   *   *   *
(e)  Foreign locations.  For purposes of HEA program funding of any additional location or branch campus that is located in a foreign country, i.e. not in a State—
(1)  For any additional location at which 50 percent or more of an educational program (as defined in §600.2) is offered, or will be offered, or at a branch campus—
(i)  The additional location or branch campus must be legally authorized to operate by an appropriate government authority in the country where the additional location or branch campus is physically located, unless the additional location or branch campus is located on a U.S. military base and is exempt from obtaining such authorization from the foreign country;

(ii)  The institution must provide documentation of the authorization to the Secretary upon request.  The documentation must demonstrate that the government authority is aware that the additional location or branch campus provides postsecondary education and does not object to those activities;
(iii)  The additional location or branch campus must be approved by the institution’s recognized accrediting agency in accordance with §602.24(a) and §602.22(a)(2)(viii), as applicable; and
(iv)  The additional location or branch campus must meet any additional requirements for legal authorization in that foreign country as the foreign country may establish.
(2)  For any additional location at which less than 50 percent of an educational program (as defined in §600.2) is offered or will be offered, the additional location must meet the requirements for legal authorization in that foreign country as the foreign country may establish.
(3)(i)  For any additional location at which 50 percent or more of an educational program (as defined in §600.2) is offered, or will be offered, or a branch campus, the State in which the main campus of the institution is located must have a process under which the State reviews and appropriately acts in a timely manner on complaints concerning the foreign additional location or branch campus, including enforcing applicable State law, and has the final authority to resolve complaints and enforce applicable State law.
(ii) For any additional location at which 50 percent or more of an educational program (as defined in §600.2) is offered, or will be offered, or a branch campus—
(A)  The institution must report to the State in which the main campus of the institution is located at least annually, or more frequently if required by the State, the establishment or operation of each foreign additional location or branch campus; and

(B) The institution is not required to obtain authorization from the State in which the main campus is located for the foreign additional location or branch campus, but it must comply with any limitations the State places on the establishment or operation of the foreign additional location or branch campus. 
 (4)  The institution must disclose to enrolled and prospective students as defined in 34 CFR 668.41 the information regarding the student complaint process described in §668.43(b)(4) in accordance with the requirements of subpart D of part 668.
(5)  If the State in which the main campus of the institution is located limits the authorization of the institution to exclude the foreign additional location or branch campus, the foreign additional location or branch campus is not considered to be authorized under this section. 
1

