
INTRODUCTION

On June 18, 2013, Secretary Duncan sent a letter to all chief state school officers indicating the U.S. Department of Education (ED) would consider requests for flexibility related to the timeline for using the results of new teacher and principal evaluation and support systems to inform personnel decisions in States that were approved for ESEA flexibility for implementation beginning in the 2012–2013 school year.  To support a State educational agency (SEA) in understanding how it might request and implement this additional flexibility, ED has prepared this guidance.  ED encourages any SEA interested in requesting the flexibility to review this guidance carefully.  

If you are interested in commenting on this guidance, please e-mail us your comments at: ESEAflexibility@ed.gov using the subject line “Flexibility Guidance” or write to us at the following address: 

U.S. Department of Education

Office of Elementary and Secondary Education

Student Achievement and School Accountability Programs 

400 Maryland Avenue, SW

Washington, D.C. 20202

Please note that the Secretary’s June 18, 2013, letter also discussed an opportunity for flexibility related to the double testing of students in States that will field test a new assessment aligned to college- and career-ready standards in the 2013–2014 school year.  Additional guidance regarding that flexibility is available at: http://www2.ed.gov/policy/elsec/guid/esea-flexibility/college-career-ready/index.html.  
questions and answers

1.
In the absence of this additional flexibility, what is the timeline for implementing teacher and principal evaluation and support systems that meet the requirements of ESEA flexibility and using the results of those systems to inform personnel decisions in a State whose ESEA flexibility request was approved in Window 1 or Window 2?

In the absence of this additional flexibility, each State whose ESEA flexibility request was approved in Window 1 or Window 2 (i.e., a State that received approval to begin implementing ESEA flexibility at the start of the 2012–2013 school year)
 is required to ensure that its local educational agencies (LEAs) fully implement teacher and principal evaluation and support systems that meet the requirements of ESEA flexibility no later than the 2014–2015 school year, and use the results of those new evaluation systems to inform personnel decisions no later than the 2015–2016 school year.
Below is an example of a teacher evaluation and support system implementation schedule that would comply with this timeline.  ED recognizes that LEAs may vary in the precise timing of the referenced personnel actions (the items in bold in the table).  This is presented as an example to demonstrate the school years in which these actions must take place under ESEA flexibility.  

	Fall 2014–Spring 2015 
	School year (SY) 2014–2015 observations

	Spring 2015
	SY 2014–2015 State assessments

	Summer 2015
	Teachers receive ratings based on SY 2014–2015 performance, including, as a significant factor, data on student growth for all students and other measures of professional practice

	Fall 2015
	Teachers develop improvement plans based on SY 2014–2015 ratings 

	Fall 2015–Spring 2016
	Teachers receive professional development based on SY 2014–2015 ratings;
SY 2015–2016 observations

	Spring 2016
	SY 2015–2016 State assessments

	Summer 2016
	Teachers receive ratings based on SY 2015–2016 performance, including, as a significant factor, data on student growth for all students and other measures of professional practice

	Fall 2016
	Teachers develop improvement plans based on SY 2015–2016 ratings 

	Fall 2016–Spring 2017
	Teachers receive professional development based on SY 2015–2016 ratings

	Winter–Spring 2017
	Personnel decisions, including advancement, termination, salaries, and bonuses, based on SY 2015–2016 ratings

	Spring 2017
	Hiring based on SY 2015–2016 ratings


2.
What does this additional flexibility permit?

If an SEA requests and receives this additional flexibility, its LEAs may have until the 2016–2017 school year to begin using the results of the new evaluation systems to inform personnel decisions.  The timeline below is a modified version of the example in Question 1, but takes into account this additional flexibility.
	Fall 2014–Spring 2015 
	SY 2014–2015 observations

	Spring 2015
	SY 2014–2015 State assessments

	Summer 2015
	Teachers receive ratings based on SY 2014–2015 performance, including, as a significant factor, data on student growth for all students and other measures of professional practice

	Fall 2015
	Teachers develop improvement plans based on SY 2014–2015 ratings 

	Fall 2015–Spring 2016
	Teachers receive professional development based on SY 2014–2015 ratings;
SY 2015–2016 observations

	Spring 2016
	SY 2015–2016 State assessments

	Summer 2016
	Teachers receive ratings based on SY 2015–2016 performance, including, as a significant factor, data on student growth for all students and other measures of professional practice

	Fall 2016
	Teachers develop improvement plans based on SY 2015–2016 ratings 

	Fall 2016–Spring 2017
	Teachers receive professional development based on SY 2015–2016 ratings;
SY 2016–2017 observations

	Spring 2017
	SY 2016–2017 State assessments

	Summer 2017
	Teachers receive ratings based on SY 2016–2017 performance, including, as a significant factor, data on student growth for all students and other measures of professional practice

	Fall 2017
	Teachers develop improvement plans based on SY 2016–2017 ratings 

	Fall 2017–Spring 2018
	Teachers receive professional development based on SY 2016–2017 ratings

	Winter–Spring 2018
	Personnel decisions, including advancement, termination, salaries, and bonuses, based on SY 2016–2017 ratings

	Spring 2018
	Hiring based on SY 2016–2017 ratings


3.
What are examples of the personnel decisions that are affected by this flexibility?

Personnel decisions include, but are not limited to, decisions regarding recruitment, hiring, advancement (i.e., promotion), termination of employment, salaries, and bonuses.  Neither a determination of a teacher’s performance level (i.e., the provision of a summative rating to a teacher) nor a determination regarding the professional development to be provided to a teacher is considered a personnel decision; those determinations, and the ESEA flexibility timeline for using the results of the new evaluation and support systems to inform those determinations, are not affected by this additional flexibility.
4.
For LEAs in which States is this additional flexibility available?
This additional flexibility is available only for LEAs in Window 1 and Window 2 States (see footnote 1 for a complete list).  The ESEA flexibility timelines already permit LEAs within Window 3 and Window 4 States to have until the 2016–2017 school year to begin using the results of their new evaluation systems to inform personnel decisions.
5.
Must an SEA that receives this flexibility still ensure that its LEAs begin fully implementing their new teacher and principal evaluation and support systems no later than the 2014–2015 school year?

Yes.  This additional flexibility does not affect the timeline for fully implementing teacher and principal evaluation and support systems that meet the requirements of ESEA flexibility.  In addition, this additional flexibility does not affect the timeline for implementing college- and career-ready standards and assessments; these standards must be fully implemented no later than the 2013–2014 school year and the aligned, high-quality assessments must be implemented no later than the 2014–2015 school year.
6.
What does it mean to “implement” teacher and principal evaluation and support systems that meet the requirements of ESEA flexibility in the 2014–2015 school year? 

“Implementing” teacher and principal evaluation and support systems means that the evaluation and support systems that LEAs use in the 2014−2015 school year must be consistent with Principle 3 of the ESEA Flexibility policy document dated June 7, 2012, and must be used for all teachers, including teachers of students with disabilities, English Learners and non-tested grades and subjects.  Consistent with Principle 3, systems must be used to: continually improve instruction; meaningfully differentiate performance using at least three performance levels; determine performance levels using multiple valid measures, including as a significant factor data on student growth (as defined in the document titled ESEA Flexibility) for all students, including English Learners and students with disabilities, and other measures of professional practice; evaluate teachers and principals on a regular basis; and provide clear, timely, and useful feedback that identifies needs and guides professional development.  In addition, teachers and principals must receive performance ratings in 2014–2015 based on the results of using these evaluation systems.
7.
If an SEA receives this additional flexibility, how should its LEAs make personnel decisions prior to the 2016–2017 school year?

This additional flexibility does not dictate how LEAs should make personnel decisions prior to the 2016–2017 school year, and ED understands and expects that LEAs within States that receive this flexibility will vary in their approaches to making personnel decisions prior to using the results of the fully implemented teacher and principal evaluation and support systems to inform those decisions.  For example, if an SEA is granted this additional flexibility, it might permit its LEAs, during the years prior to 2016–2017 only, to use existing evaluation systems, measures of teacher and principal practices, or measures of student growth that are not based on statewide assessments to inform personnel decisions.  SEAs should provide guidance to LEAs on possible methods for making personnel decisions during the period covered by the additional flexibility.
8.
If an SEA in a Window 1 or Window 2 State is interested in receiving this flexibility, how should it request the flexibility?

To receive this flexibility, an SEA in a Window 1 or Window 2 State may submit a request to amend its ESEA flexibility request through the regular ESEA flexibility amendment process, details about which are available at:  http://www2.ed.gov/policy/eseaflex/amendment-submission-process.doc.  An SEA need not submit a redlined version of its ESEA flexibility request with changes that reflect the proposed amendment.  Rather, the SEA need submit only a completed version of the amendment request template, including:  (1) the ESEA flexibility element affected by the proposed amendment (i.e., element 3.B); (2) a brief description of the element as originally approved (e.g., the SEA intended to begin using the new evaluation systems to inform personnel decisions beginning in 2015–2016); (3) a brief description of the requested amendment, including the new timeline for using the new evaluation systems to inform personnel decisions; (4) the rationale for the requested amendment; and (5) a description of the SEA’s process for consulting with stakeholders regarding the amendment, a summary of the comments, and a description of the changes, if any, the SEA made as a result of the comments. 
 Note that an SEA in a Window 1 or Window 2 State that receives this flexibility will be expected to update its ESEA flexibility request to reflect this new timeline through the ESEA flexibility renewal process.
9.
If an SEA in a Window 1 or Window 2 State is interested in receiving this flexibility, is there a deadline by which it must submit its amendment request related to this flexibility?

Yes.  Requests for this flexibility must be submitted no later than November 22, 2013.
10.
What issues should be addressed in an SEA’s rationale for requesting this amendment to its approved ESEA flexibility request?

In providing its rationale for submitting an amendment request that would provide an SEA with this additional flexibility, the SEA should describe the actions it has taken to meet the currently required timeline, explain why those actions have resulted in the need for a delay, and provide its plan for the transition to using the results of the new evaluation and support systems to inform personnel decisions in the 2016–2017 school year (e.g., a description of what training and other related activities it and its LEAs will carry out in the interim).  In addition, the SEA should provide the views of relevant stakeholders in the amendment request.
11.
If an SEA does not wish to request this flexibility, will the Secretary consider a request from an LEA within that State for
 this additional flexibility?
No.  As the timeline for using the results of teacher and principal evaluation and support systems to inform personnel decisions is an integral part of an SEA’s ESEA flexibility request, it is up to each SEA to determine whether to seek an amendment to extend that timeline.  

12.
Does this flexibility affect State or local laws that require using the results of evaluation systems to inform personnel decisions beginning in a year prior to the 2016–2017 school year?

No.  ED can offer flexibility only with respect to Federal requirements, including the requirements of ESEA flexibility.  It cannot provide flexibility related to State or local laws.  An SEA should take into account all relevant State and local laws, policies, and needs in determining whether to request this flexibility.
13.
Does this flexibility affect a School Improvement Grants (SIG) grantee’s timeline for implementing teacher and principal evaluation and support systems and using the results of those systems to inform personnel decisions?

No.  Under the final requirements for the SIG program, an LEA that receives a SIG grant to implement a transformation model in one of its schools is required to use rigorous, transparent, and equitable evaluation systems for teachers and principals in that school throughout the three-year SIG implementation.  Any LEA that has received a SIG grant to implement a transformation model should already be meeting that requirement, and any LEA that applies for a SIG grant to implement a transformation model in the future should do so with the understanding that its obligations under the SIG program are not affected by this additional flexibility, even if its SEA requests and receives the flexibility.
14.
Does this flexibility affect a 2012 Teacher Incentive Fund (TIF) grantee’s timeline for implementing evaluation systems and using the results of those systems to inform personnel decisions?

No.  TIF grants awarded in 2012 support efforts to develop and implement performance-based teacher and principal compensation systems in high-need schools (and other district-wide human capital management decisions) that are based on the results of the same kinds of educator evaluation systems that LEAs within an ESEA flexibility State must implement.  TIF grantees applied competitively for TIF funding on the basis of their commitment and capacity to meet the rules and timelines established for the 2012 competition.  As such, ED expects that a TIF grantee would not need additional time before using the results of teacher and principal evaluation and support systems that meet the requirements of ESEA flexibility to inform personnel decisions.  A TIF grantee, therefore, must continue to meet its grant obligations with respect to the timeline for using the results of evaluation systems to inform personnel decisions, even if its SEA requests and receives the additional flexibility.
15.
May a Race to the Top State grantee approved for ESEA flexibility in Window 1 or Window 2 apply for flexibility to its timeline for implementing evaluation systems and using the results of those systems to inform personnel decisions?
Through Race to the Top, States were awarded funds based on their development of high-quality, comprehensive education reform plans that demonstrate courage, leadership, and collaboration.  As a condition of receiving a Race to the Top grant, each Race to the Top State agreed to implement all of the activities and meet the timelines in its application, scope of work, and budget.  As such, each Race to the Top State will be held accountable for implementing its plan.  While a Race to the Top State grantee approved for ESEA flexibility in Window 1 or Window 2 may request this additional flexibility in conjunction with a request to amend its Race to the Top plan, ED will review these requests against the Race to the Top Amendment Principles (see Amendment Submission Process guidelines and templates available at: http://www2.ed.gov/programs/racetothetop/resources.html) and ensure that the revisions do not change the overall scope and objectives of the approved proposal.  Changes or revisions to a State’s plan that would significantly decrease or eliminate reform in any of the four reform areas, including great teachers and leaders, would constitute a significant change to the State’s scope of work, and ED will not approve such changes or revisions.  Further, a significant change that may significantly decrease or eliminate reform in any of the four reform areas of Race to the Top may jeopardize the State’s grant.
16.
What process should a Race to the Top State approved for ESEA flexibility in Window 1 or Window 2 use to request this additional flexibility? 

For a Race to the Top State grantee that has been approved for ESEA flexibility, ED wants to ensure alignment in the State’s implementation of both Race to the Top and its ESEA flexibility request and reduce burden however possible. To this end, ED’s Race to the Top and ESEA flexibility staff developed a template and process to jointly review such requests (see http://www2.ed.gov/policy/elsec/guid/esea-flexibility/college-career-ready/jointrttflextemplate.doc).  During the process of considering requests for this flexibility, both ED teams will consider implications of potential amendments to a State’s approved ESEA flexibility request and the commitments across the State’s Race to the Top plan. 

� Window 1 States are:  Colorado, Florida, Georgia, Indiana, Kentucky, Massachusetts, Minnesota, New Jersey, New Mexico, Oklahoma, and Tennessee.  Window 2 States are:  Arizona, Arkansas, Connecticut, Delaware, the District of Columbia, Idaho, Kansas, Louisiana, Maryland, Michigan, Mississippi, Missouri, Nevada, New York, North Carolina, Ohio, Oregon, Rhode Island, South Carolina, South Dakota, Utah, Virginia, Washington, and Wisconsin.
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