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December 20, 2012
Erlinda J. Martinez, Ed.D.
President
Santa Ana College
1530 W. 17th Street
Santa Ana, CA 92706

(tn reply, please refer to case no. 08-12-2114.)
Dear President Martinez:

The U.S. Department of Education {Department), Office for Civil Rights (OCR]}, has
completed its investigation of the complaint referred to above against Santa Ana
Coltege (College). The complainant alleged that the College discriminated against her,
the named Student' (Student) on the basis of disability. The issues investigated by
OCR were:

1. Did the College apply the correct standard of review in determining whether the

communications with the Student were as effective as communications providec to
others in herl(®(©) class in spring 20127

2. Did the Cocliege promptly and equitably respond to an internal comp:aint that the
Student made on|®()(©C) 2012, stating that she had been denied appropriate

communication auxiliary aids and services?

OCR enforces Section 504 of the Rehabifitation Act of 1973 (Section 504) and its
implementing regulation. Section 504 prohibits discrimination on the basis of disability in
programs and activities operated by recipients of Federal financial assistance. OCR slso
has junsdiction as a designated agency under Title !I of the Americans with Disabiliiies
Act of 1990, as amended, (Title I} and its impiementing regulation over complaints
alleging discrimination on the basis of disability that are filed against ceriain punslic
entities. The District receives Depariment funds, is a public education system, and is
subject to the requirements of Section 504 and Title 11,

To investigate the complaint, OCR interviewed the Student and reviewed documents
provided by both the Student and the College.

As to Issue 1, OCR concluded that the College did not apply the correct standard when
it determined that the Student received communication from an interpreter that was as
effective as communication with others in her|®©) class because it relied
primarily on its objective view that an interpreter was providing effective communication
to the Student, without taking into adequate consideration the Student's subjeciive
experience with the interpreter in the class. Regarding Issue 2, OCR determined that the
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College responded promptly but not equitably in light of our finding regarding issus 1.
However, the College without admiiting to any violation of law, agreed to enter into and
implement a remedial agreement, which when fully implemented, will remedy OCR's
compliance concerns.

The following is a summary of the evidence gathered, the appiicable legal standard, and
OCR's conclusions.

Issue
Did the College apply the correct standard of review in defermining whether the

communications the Student received were as effective as communications provided to
others in her|®(M(C) class in spring 20127

Applicabie Regulation

The Section 504 regulations, at 34 C.F.R. §104.44(c)(1), recuire recipient colleges and
universities to take steps to ensure that no disabled student is denied the benefits of,
exciuded from participation in, or otherwise subjected to discrimination because of the
absence of educational auxitary zids for students with impaired sensorv, manual or
speaking skills. Section 104.44(d) (2) provides that auxiliary aicis may include interpreters
or ottier effective methods of making orally delivered materials to students who are deaf
or hard of hearing.

The Section 504 regulations, at 34 C.F.R §104.4(b) (2), provides that aids, benefits, and
services, to be equally effective, are not required to produce the identical result or level of
achievement for disabled and non-disabled persons, but must afford disabled persons
equal opportunity to obtain the same result, to gain the same benefit, or to reach the
same level of achievement. in the most integrated setting appropriate to the person's
needs.

The Title 1l regulations, at 28 C.F.R. §35.160(a), require a public college or university to
take appropriate steps to ensure that communications with applicants, participanis,
members of the public, and companions with disabilities are as effeciive as
communications with others.

The Title 1l regulations at 28 C.F.R. §35.160{(b)(1) further requires a pubiic coliege or
university to furnish appropriate auxiliary aids and services where necessary to afford
individuals with disabilities, including applicants, participants, companions, and
members of the public, an equal opportunity to participate in. and enjoy the benefits of,
a service, program, or activity. In determining what type of suxiliary aid and service is
necessary, 28 C.F.R. §35.160(b}(2) requires that the type of auxiliary a'd or service
necesszary to ensure effective communication wiil vary in accordance with the mathod of
communication used by the individual, the nature, length, and complexity of the
communication invoived; and the context in which the communication is taking place.
A college or university shall give primary consideration to the requests of the individual
with disabilities. in order to be effective, auxiliary aids and services must be previded in
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accessible formats, in a imely manner, and in such a way as to orotect the privacy and
independence of the individual with a disability.

Comrnunication is consirued broadly to mean the transfer of information. In determining
whether communication is as effective as that provided to non-disabled persons, OCR
jooks at:

. the timeliness of the delivery,
. the accuracy of the communication, and
. whether the manner and medium used are appropriate to the significance of the

message and the abilities of the disabled individual.

Few areas of accommodation for students at the post-seconcary level call for as much
individualized consideration of the effect of a student's disability on their access to
educational content than does the area of hearing impaired and deaf students In this
instance, the Student considers hersalf “deaf,” but rot culturally Deaf. Her parents are
hearing, individuals. Other persons in her immediate family are also deaf. American Sign
Language (ASL) was used for communication in her family home between family
members. The Student's “first language” is ASL. She prefars to use ASL gualitied
interpreters in important communication with hearing persons and to understand aurally
delivered lectures in an educational setting.

Sumrary of Facts

The Student told OCR she prefers ASL over English-based sigr systems because the
Englishi-based sign language adaotations take more time and a fluent ASL signer
provides her with a better understanding of abstract concepts.

Ehg g}ff dent is eyrrently enrolled in the College and has an educati goal of becorring
®X ‘) For the certificate the Student needs to take|® (O | The Student took
OO in fall 2011, but was unable to finish the class. Tne Student enrollec in

(bXTX(C)

again for spring 2012.

The Student asked for and received a team of two interpreters for the class; “Interpreter
1" and “Interpreter 2". After several class sessions, the Student told CCR she felt
Interpreter 1 was not an effective interpreter for her because; Interpreter 1 used Picgin
Sign English (PSE) mixed with signed Exact English (SEE), tut not ASL. Accerding to
the Student, Interpreter 1 finger spelled many words and made up her own signs. When
Interpreter 1 was “on” she was asking Interpreter 2 for signs and this resulted in an
incomiplete interpretation, as well as a less detailed rendition of theteacher‘s
lecture. According to the Student, .nterpreter 1 did not use ASL classifiers (which show
movement, size, location, and appearance) to clarify abstract and complex concepts.

The Student told OCR that she previously took and passed|®(M©)

GO courses at the College. The College provided interpraters for
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two of the classes and her|®7©) class. She stated to OCR that the only interpreter
she had problems with was Interpreter 1.

In a statement to OCR, the College explained that the Student visited the Ceaf and Hard

of Hearing Program (DHHP) office on 2012 to meet with the Senior
Interpreter about her interpreters in her [(®7(©) class. (The statement does not

descrite the Coordinator of the Deaf and Hard of Hearing Program [Coordinator] beiny at
the meeting.) The College stated that the Student asked that the interpreters for |®((©)

®XTHC) be replaced. The Student requested the same interpreters she had for the|®(7(©)

class she withdrew from in the fail. The Senior Interpreter told the Student they were not

available, and asked the Student If she could understand her current interpreters in the

OO | ctass. According to the Colege, the Student told the Serior interprater that she

could nict pay attention to the interpreters *. . . because they were boring to watch.” “he

College also stated that the Senior Interpreter asked the Student if she told the[®D(©) ]
interpreters to be clearer for her or whether the Student explained to them what her

needs were. According to the Coilege, the Student said she cid not. The College stated

that the Senior Interpreter told the Student she would need to observe the class to see if

“...the interpreters were delivering the message accurately and appropriately.”

The Student stated to OCR that on|®((© 2012, she met with the Coordinator and
the Senior Interpreter. The Student stated that she toid them she could not understand

Interpreter 1 as an interpreter and told them that she wanted another interpreter. The
Student stated that she was told no other interpreter was available. The Student stated
that she asked whether a gualified in:erpreter outside the College could be located, and
was {old one could not.

(bXTX(C)

Data submitted to OCR from the College inciuded two pages of handwritten notes, dated
®MC©) 2012, from a note book Observations in the notes inciude:

» “Student was observed not watching insiead writing nctes pack-n-forth w/
another student”,

o (Interpreter 1) Start= too English recommendation: reduce F.S.(fingerspelliag)
more ASL/concepiual accuracy

s Observed the Student not feeding signs when asked looked away @ book
o Interpreters:

s F.S. {fingerspelling) is clear & accurate

o (Inerpreter 2) concepts are clear message is accurete

¢ (Interpreter 1) needs more ASL, but message is clear & accurate

= Both uses team appropriately for clarity and understanding

« Student does not watch either interpreter for any length or more than the othar
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On|®M©) 2012, the Coordinator sent an e-mail to the Student that stated, based
or the classroom observation, that she and the Senior Interpreter had decided that the

interpreters “were fully qualified and appropriately placed” in the Student's |®((©)
class.

On |®M(©) 012 the Student sent an e-mail to her| V7 Jinstructor that stated
she was having trouble understanding and being understood by Interpreter 2, one of

her interpreters in the class; Interpreter 1. The email stated *he Student was angry
with the DHH program for denying her request for a new intarpreter. The instructor
forwarded the Student’s e-mail to the Coordinator.

On |®MD© 2012, the Coordinator e-mailed the [®M©) | instructor and
characterized the Student's concerns as involving both of her interpreters, not just
inierpreter 1. The Coordinator's email informed the instructor that the Coordinater
responded to the Student’s concerns by sending the Senicr Interpreter 1o observe the
instructor's|®(M©) klzss. She concluded that, “...they (the interpreters) are conveying
your message accurately and completely. .” The Coordinator's email also stated that
“. .. {the Student} has indicated tc me that she does understand her interpreters, but
thay do not keep her interesi-she feels bored watching them.” The Program
Coaqrdinataor's email also refers to cbservations of the Student’s behavior made during
the |®MO) |class.

The Student's complamt was raczived by OCR on February 17 2012

The DHHP contact log entries provided to OCR 9y the College show the Student
informed her CTE advisor in a meeting with on 202 that she was having
difficulty with the voicing skills of ore of her interpreters, but she did not have a problem
with Interpreter 2.

The Student compieted|®((©) and received|®(© grade.

Analysis

OCR recognizes that measuring and assessing “effeciive communication” provided by an
interpreter to a particular deaf college student will involve consideration of both cbjeciive
and subjective components. In most instances, an interpreter coordinator will be more
gualifed than OCR fo reach a determination abou: the effectiveness of the services
provided by a particular interpreter. Indeed, in cases where OCR can reach a compliance
determination without substituting its judgment for that of a college or university’s quzlified
staff, it likely will do so. For these reasons, in this matter, OCR considered instead
whnether the College applied the right standard in determining effective communication for
this Student based on the facts gathered during OCR'’s investigation. After a careful
review of those facts, OCR concludes that the Colliege did not apply the correct standard.

We begin our analysis by noting thet the regulatory and court racle law is not structurad,
as it ofien is in other areas cf the post-secondary educational fisld, to provide the College
and its staff with considerable academic deference when its determinations are based on
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a college's adherence to the legal requirements of Section 504 and Titie I, Wong v.
Regents of Univ. of Cal 192 F.3d 807. 818). Instead, the law here provides deference to
the preferences of the student with a disability, 2 According tha regulation implementing
the communications provision of Title Il in determining what types of auxitary aids and
services are necessary, a public entity (college or univessity) shall give “primary
consideration” to the requests of students®. This is because the individual with a
communication-related disability is most familiar with tis or hetr disability and is in the test
position to determine what type of aic or service will he effective. (ADA Title 1l Taechn.cal
Assistance Manual, {1-7.1100 Primary consideration)

The evidence collected by OCR shows that the Student raised her concems about the
adequacy of her auxiliary aid (interpreting services) with DHHP in|®((©) 12012 after the
first week of classes, and again with the instructor in the first week of ®DNDC©) | and yet
again with DHHP on [®(7)(C) | 2012. Although, the Coliege characterized the
Student’s concerns as dissatisfacticn with both interpreters; asserting she found them to
be bering and not entertaining enovgh, the record of communization from the Student to
the College is focused on one interpreter and reiated to the acequacy of the irterpreling
services, specifically the effective raceptive and expressive comimunicatior skilis cf the
one intarpretar.

This written record is consistent with OCR’s communication with the Student and her
articulation of specific examples of ineffective communication by the interpreter, centered
on a ack of proficiency in ASL, the use of classifiers, reliance on fingerspetling and £SL
signs. The initial observation of the class by the Senior Intercreter, though giving these
deficiencies a significantly different weight than that given by tre Student, did confirm the
presence of these impediments to 2ffective communications for {his student. This was
the first element in OCR’s concerns w.th the standard apptied by the College.

The College’s adoption of a “team-based” measure of adequacy was the second element
in OCR concerns. The opinion of the Senior Interpreter that the :nterpreter “team.” as a
whole, assigned 1o the Student conveyed the instructor's message accurately and
completely should not have been dispositive of whether or no: the Student received
‘effective communication” from Interpreter 1 in her OO siass. Likewise, it did not
demonstirate that the more Engish-based interprating style of Interpreter 1 pius
Interpreter 2 was an equally effeciive alternative to the Studert's request; a team: of
qualified ASL interpreters.

The third element in OCR's concerns was that the College viewed the fact that the
Student passed the[®XDO) |class the second time was definitive proof that the Caollege
provided the Student effective cornmunication. Cf course, at th2 time of the observaticns,
the Student's grade was unknown. Accordingly, the College’s view is an afier-the-iact

* \We further note that, in its January 16, 202 brief filed in Argenyi v. Creighten University (on appeal to
the Eighth Circuit Court of Appeals) the Urited States stated that, whether a requested auxiliary aid or
service is necessary to ensure that a deaf or hard of hearing student can comriunicate effectively is nota
decisicn entitled to traditional academic deference.)

T"Primary consideration” means that the pubiic entity must honer the choice, ualess it can demonstrate
tha? arother equally effective means of cornmunication is availanle, or that use cf the means chcsen
would result in a fundamental altera‘ion in *he service, program, or activity or ir undue financial and
administrative burdens.” (ADA Title il Technical Assistance Marual. H-7.1100 Primary consideration’
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determination. Moreover, the position of the United States is that passing a class or an
academic requirement in Coliege is riot determinative of the issue of whether a Student
has been receiving effective communication. (see Brief for the United States; Argenyi v
Creighton University (on appeal to the 8th Cir at page 30).

Even assuming without deciding thet the Student cou'd have brought greater focus to the
discussion about what was taking place in[®X)(©) ]class, there is a preponderance of
evidence that she was not dissatisfied with both interpreters, only one, and that she did
not hold either interpreter up to an unreaiistic standard of perfection. Rather, OCR finds
that the Student made the reasonable point that for communication at this levei of college
education, an interpreter’'s heavy reliance on finger sgelling, made up signs, and frequent
reliance on a co-interpreter did not render the communicaticn effective for her in this
particuiar biclogy class. Though the College found less fauit with the weakar interpreter
than did the Student, the first cbservation did validate soms= critical concerns of the
Student.

Taking into account the totfality of OCR's concerns about the standards the Coliege
applied in response to the Student's complaint, we conclude that the focus of the
assessments did not give “primary consideration” to the requesis of the Studant, nor did it
sufficiently ascertain whether | nner and medium used to convey aurally delivered
information presented in thei(b)m(c) class by the Instructor, by other students, and the
Student, were appropriate to the significance of the message and the individual akilities of
the Studeni. These are the standards found in the Title H regulation, which were no: in
this case followed by the College.*

" OCR was also concerned that the Student was told that with “only" six weeks rematning in the semester
the oniy way for her to have a new interprater would be to swap with ano-her deaf studenri --- something
not fair to the other student We agree rhat “robbing Peter to pay Paul" is not a good solution {0 a
shortage of interpreters. however, assumirg that Interpreter 1 was "qualified”, another desf student
whose communication style and abilities were less ASL-orientated may well have benefited from the
switch. Moreover, the College ataued interpreter 1 had taken end passed this course previously.
Her enhanced knowledge of|(®)(7)(C |may certainly have been valuable, but dnly If she could share her
knowledge in @ manner useful to the Student.

Frding a new interpreter or using video-remote interpre:ding, were not possibilities placed into
censidaration by the College. We assume the reason here wes primarily budgetary. OCR is weli aware
that all California community colleges hava received severe cu!s in funding and in many instances these
cuts have fallen in a disproportionate rranner on services for studerts with cisabilites. Moreover,
services for deaf students can have a neavy impact on the toral DSS budget. Further, in some pans of
California, well qualified interpreters, up to ihe rigors of a college scierce class may be scarce.
Conseguently, particularly in these times, it is only logical and reasonat!e that not every deaf student's
expression of dissatisfaction can or shoud result in the assignment of a new interpreter. On the other
hand, under Title I} of the ADA. studenis whe are deaf are entitled to equa'ly effective communication and
deference to their preferred form of accammodation. Colleges cannot faii “o daliver servicas up the ADA-
mandated level for DSPS services or auxiliary aids even if 2 DSPS has not been atlocated sufficient
categerical funding to pay for them since it is the college as a whole that is obligated to provide thase
services fo maintain compliance with Section 504 and Title i of the ADA.  Consequently. additional
expenses to achieve compliance may have ‘o come out of a college’s nona-categorical budget. (Letter to
Student Services Officers from Chencallor Jack Scott dated Sepiembar 14, 2012; Institutional
Responsibility to Provide Reasonab'e Accommodations and Services for Students with Disabilities)
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Issue 2

Did the Recipient ta Q]rncmnﬂv and equitably respond to an internal compliaint that the
Student made on |P7© 2012 stating that she had been denied appropriate
communications auxiliary aids and services?

Appiicable Reguiation

The Section 504 and Title H regulations establish procedural requirements that are
important for the prevention and correction of disability discrimination. These
requirements include adoption and publication of grievance procedures providing for the
prompt and equitable resolution ¢f complaints of disability discrimination (34 C.F.R.
§104.7(b} and 28 C.F.R. §35.107(b;

Analysis

Based on the facts recited above CCR concludes that the Student did receive a prompt
grievance, as the Senior Interpreter quickly and dirsctly observad the Student's class
following the Student's expression of dissatisfactior.. However, as we found that the
Coliege applied the wrong standard of review in observing the adequacy of the
interpretation services, we find that the internai investigation ("grievance”) was not
equitable.

Conciusion

OCR informed the District of its tentative findings and the District, without admitting to
any violation of law and atiributing the Student's difficuities 0 sources other than
deficiencies in interpreting services, nonetheless clearly exprassed a willingness to try
to resolve OCR’s concerns. Subsequently, the District has agreed to resolve this matter
as set forth in the attached Resoiution Agreement (RA) signed by the College.

The College agreed to offer the Student to take an additional OO liass in the spring
2013, at no cost, with appropriate auxifiary aids and services. In addition, the Recipient
will develop a written plan to either change an interpreter or provide an independent
evaiuation to determine whether a particular interpreter s providing effective
communication if a student complans about the substantive communication skills of an
interpreter®. A copy of the Resoluticn agreement is aitached.

This ietter is a letter of findings issued by OCR to address an individuai OCR case.
Letters of findings contain fact-specific investigative fincings and dispositions of
individual cases. Letters of findings are not formal statements cf OCR poiicy and they
should not be relied upon, cited, or construed as such. OCR’s fermal policy statements
are approved by a duly authorized OCR official and made avaiiable to the public.

® OCR recommends that in developing such a plan, the College utilize the rascurces and suggestions
mentioned in the "Deaf and Hard of Hearing Resource Guide” issued by the California Community
Colieges Chanceflor's Cffice on Junz 12, 2012, In particular, "Assessment of CHH Students™ at page 17
arc "Quality Assurance: Student Feadback “at page 19.
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OCR is closing this complaint as o’ the date of this istter. The Stwudent is peing notified
concurrently. The Student may fle a private suit pursuart fo section 203 of the
Americans with Disabilities Act, whether or not GCR finds a viclation of Title Il

OCR wishes 1o thank the College administrators and staff for thei genuine assistance in
resolving this complaint. If you have any questions, please contact David LaDue, Civil
Rights Attorney, at (415) 486-5528.

Sincerely,

J . w1
TR
Kol E R -
T il

Sara Berman
Team Leader

Ce OO

Enclesure



RESO_UTION AGREEM:INT

Saata Ana College

CCF Cocket # €9-12-21.4

The Santa Ana College College) in the Rancho Santiago Community College
District agrees to implement the following Resolutior fgreement, without
admitting to any violation of the 1aw, in order to resclve the sst.es investigated
ay the U.S. Department of Education, Office for Civ | Rights {ZCR’,.under Secticn
504 of the Rehabilitation Act ot 1973 {Section 504) ar.d T-tle | of the Americans
with Disabilities Act of 1990 (Tit!e il), in the above rcfe-enced ociket number.

A. Provicions

1) individual Remedial Measi res

By November 20, 2012, Ccllege shall make - written - He: to the student
to take the |®MO) class in spring 2013, with appropriate
cormnmunications guximary aids and services, it no cast - o the Studant.

i

B. Reporting

Timely !'mplementatior of Jommunizations Auiliary fv ds and Services.

. The Colleze will develop and impleme=: a written plan to
either change ar interprater oi provide ar. independent
evaluation to cetarmine whether a patticular interpreter is
providirz eifeztize communication if ¢ studert ¢complains about
the substantive corymunication skills of an inte-preter.

b. This plan will include, if appropriate, proposed changes to
Colleze District Policies and Prozedures, nc  action steps
consistent wita assassment and menitoring to ensure the plan is
implemented in sich a way as to easure trt the necessary
supparts ara in plece within two weeks of recziving notice from
the student that -he auxiliary a d/fszrsica is Aot 2ffective.

1} The Ccllege will provide a copy of the lette” ta IR vitkin one week of

serding it to the S{udent.

[pN

The Ccilege wil: submit t¢ OCR a plan for -espondir: tc complaints by

users concerning e efrectiveness of comruaicatior auxiliary zids and
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services and a timetable for implementing the plan per ltem 2 by
Dezemkber 31, 2012,

The Coliege urdersstancs shat OCR will not clase the monitoring of this
agreement until CCR datermines that it has fulfilles th2 terme of this
agreement ang is in Zompliance with the regulirior implementirg
Section 504 of the Rehabilitation Act of 1973 and Title ! 07 the Americans
with Disabitities Act, whizh were at issue in this complz.nt.

The District understancs that by signing this agreeinart, it agrees to
provide data and aother informaticn in & tmaly marner in accordance
with the regorting requrements of this agraemert. * irther, the District
understands that curing the monitcring of this agrec.neant, if necessary,
OCR may visit the District, interview staff and «tudanis, ar.d requast such
additional reports or data as are necassary for OCR to Cetermine whether
the District fas fulfilled *he terms of this agreement 1< is in compliance
witn Section 594 of the Rehabilitation Act of 1573 anc Title 1! of the
Americans with Disabilitizs Act.

The District unde-stanids and acknowled tec that JCIL may initiate
adrministrative anforcernent or judicial proceecing: toy enforce tha
specific terris and ob.igaitions of this Agreemani. Before initiating
adrainistrative enforcemernt (34 C.F.R. 8% 132.9, 1230.00), or judicial
proceedings to enforce this Agreement, OCR shall give - he District written
notice of the alleged breac. and a minimum of sixty {€4) calendar days to
cure the alleged breach:

:Dresiti{e}t ¢r Desighee -






